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DOB: 06/ 08/ 55

DOC: 12/10/00

This Court has jurisdiction of this appeal pursuant to the
Arizona Constitution Article VI, Section 16, and A R S. Section
12-124(A), and 13-4032.
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This matter has been under advi senent wi thout oral argunent
and this Court has considered and reviewed the record on appeal
transmtted fromthe Scottsdale City Court, and the Menoranda
subm tted by counsel

Appel | ee, Randal|l Robert Paytas, was accused of Driving
Wil e Intoxicated, a class 1 m sdeneanor, in violation of AR S.
Section 28-1381(A)(1); and Driving with a Bl ood Al cohol Content
of .10 or H gher within Two Hours of Driving, also a class 1
m sdenmeanor, in violation of AR S. Section 28-1381(A)(2); and
two Cvil Traffic offenses, all of which are alleged to have
occurred on Decenber 10, 2000 within the City of Scottsdal e.
Appellee filed a Motion to Suppress evidence allegedly illegally
obtained froma blood draw perfornmed shortly after his arrest.
The trial court granted the Motion to Suppress in a signed order
dated July 2, 2001. The record is not clear when that order was
mai l ed to counsel. In a pleading dated July 9, 2001, counsel
for Appellee states that as of July 9, 2001 the trial judge's
witten decision had not been issued. On August 17, 2001 the
prosecutor filed a Motion to Disnmiss the charges w thout
prejudice and filed a Notice of Appeal in this case.

On appeal both counsel addressed the merits on the issue
presented in the trial court’s order of July 2, 2001 granting
the Motion to Suppress. Appellee cites Litak v. Scott® for the
proposition that the State cannot appeal an order granting its
own notion to dismss. Neither party has addressed the
underlying issue of the tineliness of the State’s Notice of

Appeal .

Rul e 4 of the Superior Court Rules of Appellate Procedure-
Crimnal provides tine |imts for appeals by a Defendant after
entry of judgnent and sentence. That rule requires that the
Notice of Appeal be filed within ten (10) days of the entry of
j udgnment and sentence. The rules specifically provides in sub-
section A

1138 Ariz. 599, 676 P.2d 631 (1984).
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The Notice of Appeal shall be filed with
the trial court within ten (10) days after the
entry of judgnent and sentence, except that a
Notice of Del ayed Appeal shall be filed within
ten (10) days after entry of an order granting
a del ayed appeal .

Since this rule clearly applies to Defendants who appeal, the
guestion then becones when nust the State file its Notice of
Appeal and within what period of tinme? Since no other tine
l[imts are provided by the Superior Court Rules of Appellate
Procedure-Crimnal or the Rules of Crimnal Procedure, |
conclude that the tine limt for a State’s appeal is ten (10)
days, consistent with Rule 4, Superior Court Rules of Appellate
Procedure- Cri m nal

Turning to the next question of when the State nust file
its Notice of Appeal, Rule 4, Superior Court Rules of Appellate
Procedure-Crimnal, requires that the Notice of Appeal be filed
within ten (10) days after entry of judgment and sentence.
However, AR S. Section 13-4032 permts the State to appeal from
orders (such as an order granting a new trial, granting a Mdtion
to Suppress or dismssing an I ndictnent/Information/ Conpl ai nt)
which is not a final judgnent. The term“judgnent” is defined
in Rule 26.1(a), Arizona Rules of Crimnal Procedure as follows:

The term judgnent neans the adjudication
of the court based upon the verdict of the jury,
upon the plea of the Defendant, or upon its own
finding followng an non-jury trial, that the
Def endant is guilty or not guilty.

This definition of “judgment” is restrictive and excludes orders
granting a new trial, an order granting a Mdtion to Suppress,
etc., as contenplated as anong those orders which the State may
appeal under AR S. Section 13-4032.
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Upon a cl oser exam nation of Rule 4, Superior Court Rules
of Appellate Procedure-Crimnal, it is clear that the ten-day
time period within which to file an appeal is triggered by the
entry of judgnent. By analogy, the entry of an order granting a
Motion to Suppress (such as is the case in this case) should be
the trigger which begins the tinme for filing a Notice of Appeal.

It appears fromthe record that the State’s Notice of
Appeal which was dated August 17, 2001 was filed far after the
ten-day period within which the State could have filed its
Notice of Appeal. That ten-day period comenced July 2, 2001
with the entry of the order by the trial court granting a Mtion
to Suppress.

The untinely Notice of Appeal deprives this Court of
jurisdiction to address the nerits of the issues presented.?

THEREFORE, I T IS ORDERED denying all relief and remandi ng
this matter back to the Scottsdale City Court for all future and
further proceedi ngs.

2 State v. Dawson, 164 Ariz. 278, 792 P.2d 741 (1990).
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